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action:  Notice  of  policy  and  procedures 
memorandum. 

summary:  The  purpose  of  the  following 
memorandum  is  to  set  forth  policy  and 
procedures  for  implementing  the 
municipal  wastewater  treatment  works 
construction  grants  limitations  provided 
in  section  316  of  the  Clean  Air  Act,  as 
amended  (Pub.  L  No.  95-05).  Section  316 
of  the  Clean  Air  Act  allows  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  to  withhold, 
condition  or  restrict  municipal 
wastewater  treatment  works 
construction  grants  funded  under 
section  201  of  the  Clean  Water  Act  (Pub. 
L  No.  95-217)  in  areas  where  the  state 
implementation  plan  (SIP)  has  not  been 
approved  or  conditionally  approved,  is 
not  being  implemented,  or  does  not 
provide  for  Uie  increased  air  pollution 
emissions  resulting  directly  or  indirectly 
from  the  proposed  treatment  works. 

DATE:  The  section  316  policy  is  effective 
August  11, 1980. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cary  B.  Hinton,  Office  of  Transportation 
and  Land  Use  Policy  (ANR-445) 
Environmental  Protection  Agency,  401 
M  Street,  S.W.,  Washington,  D.C. 

20460,  (202)  755-0570;  or 
Roger  Rihm,  Office  of  Water  Program 
Operations  (WH-595),  Environmental 
Protection  Agency,  401  M  Street,  S.W., 
Washington,  D.C.  20460,  (202)  755- 
8056. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  notice  announces  final  EPA 
policy  and  procedures  for  determining 
whether  any  limitations  on  federal 
assistance  for  the  construction  of 
sewage  treatment  works  under  the 
Clean  Water  Act  [33  U.S.C.  et  seq.)  are 
necessary  to  implement  section  316  of 
the  Clean  Air  Act  [42  U.S.C.  7616]. 

EPA  published  its  intent  to  develop 
policy  and  procedures  under  section  316 
in  the  Federal  Register  on  )uly  2, 1979  (44 
FR  38575).  Public  comments  were 
requested  within  30  days  of  this  notice. 


All  comments  that  were  received, 
including  those  received  after  this 
deadline,  have  been  reviewed  and 
considered  in  the  development  of  the 
final  policy  and  procedures. 

The  basic  elements  of  the  section  316 
policy  include: 

•  Assuring  compliance  of  new  sewage 
treatment  works  with  the  new  source 
performance  standards  (NSPS)  and  the 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAPS). 

•  Withholding  construction  grants  in 
areas  where  states  have  not  made  good 
faith  efforts  to  submit  or  carry  out  a  SIP 
revision. 

•  Reconciling  population  projections 
used  for  air  and  water  quality  planning 
to  ensure  that  SIPs  provide  an  accurate 
accounting  of  the  increased  indirect 
emissions  associated  with  new  sewage 
treatment  capacity. 

•  Withholding  portions  of 
construction  grants  for  major  growth- 
related  projects  in  attainment  areas, 
based  upon  case-by-case  determinations 
by  the  ^A  Regional  Administrators  in 
the  following  situations: 

— ^Where  me  emissions  associated 
with  the  project  will  contribute  to  the 
violation  of  any  national  ambient  air 
quality  standard  (NAAQS). 

— Where  the  SIP  and  water  quality 
planning  population  projections  are 
inconsistent. 

Portions  of  the  grants  that  fund 
increased  capacity  will  be  withheld  until 
the  governor  is  notified  of  the  need  to 
accommodate  any  unaccounted 
emissions  in  a  SIP  revision  or  the  grant 
applicant  adopts  a  mitigation  program. 

•  Consulting  with  adjacent  states  to 
prevent  the  increased  emissions 
associated  with  new  sewage  treatment 
capacity  fi'om  interfering  or  being 
inconsistent  with  any  other  SIP. 

The  policy  and  procedures  will 
provide  EPA  and  the  states  with  a 
mechanism  for  insuring  that  the 
provisions  of  section  316  are  applied 
consistently  nationwide  in  areas  that 
are  not  attaining  all  NAAQSs  or  that  are 
subject  to  the  requirements  for  the 
prevention  of  significant  deterioration 
(PSD)  of  air  quality.  EPA  announces 
elsewhere  in  this  Federal  Register  that  it 
is  considering  revising  the  municipal 
wastewater  treatment  works 
construction  grants  regulations  and/or 
the  regulations  to  implement  the 
National  Environmental  Policy  Act 
(NEPA)  to  include  provision  for  the 
requirements  of  section  316. 

Response  to  Comments  on  Proposed 
Policy 

On  July  2, 1979  EPA  published  in  the 
Federal  Register  and  advance  notice  of 
interim  policy  and  procedures  to 


implement  section  316.  The  notice 
included  a  copy  of  the  June  8, 1979 
memorandum  to  the  Regional 
Administrators  from  David  G.  Hawkins, 
EPA  Assistant  Administrator  for  Air, 
Noise,  and  Radiation  and  Thomas  C. 
Jorling,  former  Assistant  Administrator 
for  Water  and  Waste  Management.  The 
memorandum  announced  EPA's  intent 
to  implement  section  316  by  developing 
policy  and  procedures  and  initiating 
revisions  to  the  construction  grants 
regulations.  The  notice  requested  public 
comment  on  a  recommended  approach 
that  would  serve  as  a  basis  for  both  of 
these  actions.  EPA  received  23  comment 
letters  and  30  comments  firom  the  toll 
firee  telephone  “hotline"  in  response  to 
this  notice.  As  a  result  of  the  comments, 
numerous  changes  were  made  to 
improve  the  section  316  policy  and 
procedures.  The  following  is  the 
response  to  the  substantive  comments 
made  on  the  recommended  approach  for 
implementing  section  316: 

1.  Request  for  expanded  comment 
procedures. 

Several  commenters  requested  an 
extension  of  the  comment  period  beyond 
the  August  1, 1979  (or  30-day)  limit  No 
formal  extension  of  the  comment  period 
was  made,  but  because  the  final  policy 
did  take  several  additional  months  to 
complete,  comments  that  were  received 
as  late  as  May  7, 1980  were  considered. 
One  commenter  recommended  that  EPA 
establish  a  national  advisory  task  force 
to  assist  in  the  development  of  the 
section  316  policy.  Although  EPA  did  not 
establish  such  a  task  force,  at  the 
request  of  several  private  and  public 
interest  groups  EPA  did  provide  briefing 
meetings  during  the  course  of  the 
development  of  this  policy. 

2.  Revised  regulations  needed  before 
issuance  of  section  316  policy. 

The  advance  notice  indicated  that 
EPA  was  considering  the  development 
of  both  regulatory  revisions  and  policy 
and  procedures  to  implement  section 
316.  One  commenter  questioned  why 
EPA  would  issue  policy  and  procedures 
before  it  had  promulgated  regulations. 
EPA  believes  that  it  has  already 
promulgated  the  necessary  regulatory 
framework  for  the  review  of  the  air 
quality  impact  of  sewage  treatment 
works.  Existing  requirements  in  both 
EPA’s  municipal  wastewater  treatment 
works  construction  grants  regulations 
(40  CFR  35.925-14)  and  EPA’s 
regulations  to  implement  NEPA  (40  CFR 
6.506)require  a  review  of  the  air  quality 
impact  of  proposed  sewage  treatment 
works.  This  policy  provides  guidance  to 
implement  these  existing  regulatory 
requirements.  In  addition,  as  indicated 
elsewhere  in  this  Federal  Register,  EPA 
is  initiating  rulemaking  to  revise  its 
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construction  grants  regulations  and/or 
its  regulations  implementing  NEPA. 

Such  revisions  would  both  better  inform 
grant  applicants  of  their  responsibilities 
and  facilitate  EPA’s  implementation  of 
this  policy.;  ... 

3.  Allow  state  policy  to  supersede 
EPA  secjtion  316  policy. 

One  respondent  requested  EPA  to 
allow  a  functionally  equivalent  (but 
different)  state  policy  on  section  316  to 
supersede  EPA’s  policy.  Although  EPA 
believes  that  the  cooperation  of  the 
states  is  essential  to  the  effective  long¬ 
term  implementation  of  section  316,  it 
finds  that  the  delegation  of  its  authority 
to  individual  states  is  inadvisable. 
Implementation  of  section  316  is  a  part 
of  the  Administrator’s  responsibilities  to 
approve,  conditionally  approve, 
disapprove  and  promulgate  SIPs.  The 
revised  policy  notes  that  there  are 
significant  state  responsibilities  to 
ensure  the  effective  implementation  of 
section  316  requirements. 

4,  Provide  general  exemptions  to  the 
policy  and  procedures. 

A  few  commenters  requested  that 
EPA  provide  more  general  exemptions 
for  construction  grant  applicants  to  the 
section  316  policy  and  procedures.  Two 
commenters  suggested  that  applicants 
for  facility  design  (step  2)  and  facility 
construction  (step  3]  grants  should  be 
exempted  to  avoid  seriously  impeding 
the  water  pollution  clean-up  efforts  of 
the  construction  grants  program. 
Although  some  construction  grants  in  a 
limited  number  of  areas  may  be 
delayed,  EPA  believes  that  the  efforts  to 
clean  the  nation’s  waters  will  not  be 
imperiled.  The  clear  intent  of  Congress 
through  the  enactment  of  section  316  is 
that  EPA  should  not  fund  the 
construction  of  sewage  treatment  works 
that  will  induce  increased  air  pollution 
until  the  new  emissions  are  provided  for 
in  an  adequate  SIP  or  are  otherwise 
mitigated.  One  commenter  requested 
that  since  facility  planning  (step  1) 
grants  were  for  planning  purposes  and 
would  not  contribute  to  increased  air 
pollution  they  should  be  exempted  from 
the  provisions  of  this  policy.  EPA 
believes  that  it  is  most  appropriate  for 
grantees  to  consider  the  provisions  of 
the  section  316  policy  during  the  facility 
planning  phase,  rather  than  increasing 
the  potential  for  step  2  or  step  3  grant 
approval  delays.  In  addition,  EPA  finds 
that  the  section  316  compliance 
requirements  for  step  1  grantees  are 
consistent  with  the  existing  air  pollution 
assessment  and  mitigation  requirements 
of  the  construction  grants  program.  (The 
basic  elements  of  these  requirements  are 
outlined  in  Attachment  A  to  the  section 
316  policy.) 


To  avoid  conflict  with  the  purposes  of 
the  construction  grants  program,  some 
commenters  suggested  that  EPA  exempt 
proposed  sewage  treatment  works  fi:om 
the  provisions  of  the  section  316  policy 
in  areas  where  water  pollution  problems 
are  more  serious  than  air  pollution 
problems.  Although  it  is  unnecessary  to 
provide  this  exemption  in  all  areas,  EPA 
does  believe  that  a  case-by-case 
exemption  should  be  allowed  in  certain 
nonattainment  areas  even  if  the  1979  SIP 
revisions  required  by  Part  D  of  the  Clean 
Air  Act  have  not  been  approved  or 
conditionally  approved  and  the  state  is 
not  making  reasonable  e^orts  to  submit 
the  SIP.  Therefore,  the  section  316  policy 
has  been  revised  to  allow  the  Regional 
Administrator  to  exempt  municipal 
wastewater  treatment  works 
construction  grants  from  the  grant 
withholding  provisions  of  this  policy 
when  the  project  is  needed  for 
immediate  public  health  needs  and 
would  not  expand  capacity  by  more 
than  one  million  gallons  per  day  (mgd). 
Another  revision  to  the  section  316 
policy  provides  that  construction  grants 
will  not  be  withheld  for  those  projects 
which  are  designed  to  improve 
treatment  capability  without  expanding 
treatment  capacity  to  provide  for  future 
growth. 

5.  Section  316  policy  and  procedure 
should  not  apply  to  attainment  areas. 

One  commenter  believed  that  in 
attainment  areas  section  316  only 
requires  the  control  of  increased 
emissions  resulting  directly  from  sewage 
treatment  works  which  are  classified  as 
major  pollution  sources.  According  to 
the  commenter.  the  policy  should  not 
require  the  control  of  increased  indirect 
emissions  in  attainment  areas.  EPA 
finds  that  this  is  an  incorrect  reading 
and  interpretation  of  section  316(b). 
States  are  explicitly  required  by  section 
316(b)(2)  to  have  and  carry  out  an  EPA 
approved  SIP  that  provides  for  the 
increased  emissions  of  each  air 
pollutant  firom  stationary  and  mobile 
sources  which  may  be  reasonably 
anticipated  to  increase  because  of  new 
sewage  treatment  capacity  in  both 
attainment  or  nonattainment  areas. 

6.  Demonstration  of  facility 
compliance  with  NSPS  and  NESHAPS 
requirements. 

One  commenter  noted  that  it  is  not 
possible  for  a  construction  grant 
applicant  to  demonstrate  compliance 
with  all  federal  (NSPS  and  NESHAPS) 
and  state  emissions  standards  prior  to 
the  award  of  a  step  2  grant.  The 
demonstration  of  standards  compliance 
requires  facility  design  work  which  must 
be  done  in  the  step  2  design  phase.  EPA 
has  modified  this  requirement  in  the 
revised  policy  to  clarify  that  EPA’s 


intent  is  that  the  step  2  grantee  will 
include  appropriate  design  criteria  to 
comply  with  NESHAPS,  PSD  and  state 
emission  requirements  before  the  step  3 
grant  award  and  the  NSPS  requirements 
prior  to  facility  operation.  Another 
commenter  suggested  that  EPA  should 
require  the  states  to  define  an  allowable 
amoimt  of  direct  emissions  fi:om  new 
sewage  treatment  works  as  a  percentage 
of  the  SIP’S  total  areawide  stationary 
source  emissions  projection.  EPA 
currently  requires  all  SIPs  for 
nonattainment  areas  to  either 
acconunodate  or  offset  the  increased 
emissions  ffom  all  new  or  modified 
major  and  nonmajor  stationary  sources. 
However.  EPA  believes  that  the 
allocation  of  the  growth  of  emissions 
within  a  nonattainment  areas  is  clearly 
a  state  responsibility  and  is  not  a  matter 
to  be  prescribed  by  EPA. 

It  was  suggested  by  one  respondent 
that  EPA  should  mention  in  the  policy 
that  sludge  incinerators  which  are 
designed  to  recover  energy  are 
exempted  fi:om  the  nonattainment 
requirements  under  EPA’s  emission 
offset  interpretive  ruling  (44  FR  3276). 
EPA  has  not  highlighted  this  exemption 
in  the  section  316  policy  because  the 
offset  ruling  applies  in  only  limited 
circumstances  after  July  1, 1979.  Some 
states  have  adopted  that  provision  of 
EPA’s  offset  rul^  in  their  SIPs  and  in 
these  instances  there  is  a  narrow 
exemption  provided  for  resource  -• 
recovery  facilities  which  bum  municipal 
sludge.  New  resource  recovery  facilities 
that  bum  sludge  are  exempted  from 
EPA’s  offset  policy  only  under  the 
following  conditions:  (1)  the  applicant 
makes  the  best  efforts  to  obtain 
sufficient  offsets  to  comply  with  the 
conditions  of  the  policy  and  is 
unsuccessful,  (2)  Ae  applicant  has 
secured  all  available  emissions  offsets, 
and  (3)  the  applicant  will  continue  to 
seek  the  necessary  emission  offsets  and 
apply  them  when  they  become 
available.  ’This  exemption  does  not 
affect  the  requirements  for  compliance 
with  NSPS  or  NESHAPS. 

7.  Revise  threshold  criteria  for 
determining  section  316  policy 
compliance  of  construction  grant 
applications. 

Several  commenters  found  that  the 
total  flow  capacity  threshold  of  one  mgd 
was  too  low.  Others  said  it  was  too  high. 
Several  claimed  that  the  use  of  an 
interceptor  diameter  threshold  was 
irrelevant.  Other  commenters  found  the 
population  growth  ratio  to  be  either  too 
low  or  too  high.  To  provide  greater 
administrative  flexibility  EPA  has 
modified  these  threshold  criteria  for  the 
section  316  policy  to  allow  for  greater 
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discretion  by  the  Regional 
Administrators  in  the  review  of  new 
construction  grant  applications.  In  areas 
with  approved,  conditionally  approved 
or  promulgated  SIPs  the  Regional 
Administrator  will  conduct  a  mandatory 
review  of  all  grant  applications  for  the 
construction  of  sewage  treatment  works 
which  will  increase  capacity  in  excess 
of  ten  mgd.  At  the  discretion  of  the 
Regional  Administrator,  any  grant 
application  for  a  facility  that  will 
increase  capacity  in  excess  of  one  mgd 
may  also  be  reviewed,  if  there  is  a 
possibilty  that  the  increased  indirect 
emissions  associated  with  the  facility 
may  not  conform  to  the  SIP’s  provision 
for  demonstrating  reasonable  further 
progress  (RFP)  towards  attainment  of  all 
NAAOSs  by  the  required  date. 

ft  Oppose  withholding  construction 
grants  under  any  circumstances. 

There  were  six  comments  that 
opposed  the  withholding  of  construction 
grants  under  any  circumstances.  A  few 
commenters  believed  that  the 
withholding  of  construction  grants 
would  unfairly  emphasize  air  pollution 
considerations  over  water  pollution 
problems.  Others  simply  believed  that 
the  withholding  of  grants  would 
seriously  imperil  the  national  housing 
industry.  As  previously  noted,  EPA  has 
revised  the  section  316  policy  to  allow 
some  exemptions  to  the  provisions  for 
withholding  grants  when  the  sewage 
treatment  works  are  needed  to  take  care 
of  an  existing  water  pollution  problem 
which  endangers  public  health  and 
would  not  expand  capacity  by  more 
than  one  mgd.  In  addition,  the  policy 
would  exempt  from  the  grant 
withholding  provisions  those  projects 
which  improve  treatment  capability  but 
would  not  expand  treatment  capacity 
for  future  growth,  EPA  recognizes  that, 
as  a  by-product  of  this  policy,  in  a 
limited  number  of  nonattainment  areas 
there  may  be  a  delay  of  some  new 
housing  construction  due  to  the  lack  of 
sufficient  excess  sewage  treatment 
capacity.  Based  upon  the  progress  that 
the  States  are  making  to  submit  and 
implement  approvable  SIPs,  EPA  does 
not  believe  that  the  grant  withholding 
provisions  of  this  policy  will  seriously 
impact  the  national  housing  industry. 

A  few  commenters  believed  that  EPA 
misinterpreted  the  basic  intent  of 
Congress  in  section  316.  They  believed 
that  section  316  created  a  mechanism  to 
impose  a  sanction  against  states  to 
assure  the  submittal  and 
implementation  of  adequate  SIPs. 
Because  it  is  the  responsibility  of  the 
states  to  develop,  submit  and  implement 
the  SIPs,  these  commenters  believed 
that  Congress  did  not  intend  that 


individual  construction  grant  applicants 
should  be  penalized  by  the  withholding 
of  funds  or  the  imposition  of  new  review 
and  mitigation  requirements.  The  simple 
construction  of  section  316  only  allows 
the  Administrator  to  withhold,  condition 
or  restrict  construction  grants  for 
sewage  treatment  works  “which  the 
Administrator  is  authorized  to  make  to 
any  applicant.”  Section  316  specifically 
refers  to  “any  applicant”  and  “any 
grant.”  Therefore,  the  provisions  apply 
to  all  eligible  grant  applicants  under  the 
construction  grants  program  including 
municipal,  intermunicipal,  state,  and 
interstate  agencies  (40  CFR  35.920-1). 
EPA  does  not  believe  that  the  intent  of 
Congress  was  to  limit  the  application  of 
the  section  316  provisions  only  to  those 
construction  grant  applications 
submitted  by  state  agencies.  To  the 
contrary,  EPA  believes  Congress 
intended  that  the  increased  emissions 
resulting  directly  or  indirectly  from  all 
EPA  funded  sewage  treatment  works 
would  be  mitigated  and  provided  for  in 
an  EPA  approved,  conditionally 
approved  or  promulgated  SIP. 

EPA  also  believes  that  the  provisions 
of  section  316  apply  to  all  steps  of  the 
construction  grants  program,  established 
pursuant  to  section  201  of  the  Clean 
Water  Act.  Section  212(1)  of  the  Clean 
Water  Act  defines  the  construction 
process,  as  used  in  Title  n  of  the  Clean 
Water  Act.  Grants  for  Construction  of 
Treatment  Works,  in  a  manner  which 
clearly  includes  activities  which  are 
funded  by  step  1,  and  step  2,  as  well  as 
step  3  grants.  EPA’s  construction  grants 
regulations  (40  CFR  35.900  et.  seq.)  also 
refer  to  construction  as  all  three  steps  of 
the  sewage  treatment  works 
development  process. 

9.  Request  for  public  hearings  when 
construction  grants  withheld. 

One  commenter  requested  that  EPA 
hold  public  hearings  whenever  it 
decides  to  withhold  a  construction  grant 
award  pursuant  to  the  provisions  of  the 
section  316  policy.  Although  public 
comments  on  construction  grant 
withholding  actions  may  be  useful,  EPA 
believes  that  individual  public  hearings 
would  be  an  excessive  administrative 
requirement.  EPA  has  decided  that  the 
best  opportunity  for  public  comment 
would  be  provided  in  conjunction  with 
the  public  notification  and  review 
procedures,  established  pursuant  to 
section  176(a)  of  the  Clean  Air  Act,  for 
limiting  federal  assistance  for  air  quality 
and  transportation  related  activities. 

The  section  176(a)  procedures  (45  FR 
24692)  provide  a  30-day  public  comment 
period  after  EPA  has  published  in  the 
Federal  Register  its  finding  that  a  state 
has  failed  to  submit,  or  is  not  making 


reasonable  efforts  toward  submitting,  a 
revised  SIP  as  required  by  Part  D  of  the 
Clean  Air  Act.  After  considering  the 
public  comments,  EPA  will  publish  the 
final  section  176(a)  finding  in  the 
Federal  Register.  In  accordance  with  the 
provisions  of  the  Section  316  policy. 

EPA  will  begin  withholding  the  approval 
of  construction  grant  applications  for 
those  areas  included  in  the  proposed 
notice  when  the  final  section  176(a) 
finding  is  published.  Removal  of  this 
limitation  from  an  area  will  be  after  EPA 
proposes  the  action  in  a  Federal  Register 
notice,  provides  a  30-day  public 
comment  period  and  publishes  final 
action.  Normally,  this  can  be  done  at  the 
same  time  EPA  proposes  and  finalizes 
approval  of  the  SIP  revision.  Although  it 
can  also  be  done  when  reasonable 
efforts  have  been  demonstrated,  absent 
an  approvable  SIP,  removal  of  funding 
limitations  on  this  basis  will  be  done 
only  in  rare  cases. 

10.  Construction  grant  reviews  to 
determine  if  increased  indirect 
emissions  provided  for  in  the  SIP  are 
unreasonable. 

Three  commenters  believed  that 
assessment  of  the  amoimt  of  increased 
emissions  that  are  indirectly  induced  by 
new  sewage  treatment  capacity  is  not 
technically  feasible.  The  air  pollution 
impact  of  new  growth  has  routinely 
been  assessed  by  state,  regional  and 
local  air  quality  management  agencies 
for  several  years.  The  assessments  of 
increased  indirect  emissions  from  new 
sewage  treatment  works  which  have 
occurred  in  recent  years  demonstrate 
that  there  are  existing  techniques  that 
are  feasible  for  undertaking  this  task.  In 
1978,  EPA’s  Office  of  Air  Quality 
Planning  and  Standards  published  two 
reports:  Growth  Effects  of  Major  Land 
Use  Projects  (Wastewater  Facilities) 
Volume  I;  Model  Specification  and 
Causal  Analysis  (EPA  Report  No.  450/3- 
76-014a,  March  1978)  and  Volume  II: 
Summary,  Predictive  Equations  and 
Worksheets  (EPA  Report  No.  450/3-78- 
014b,  May  1978)  which  document  a 
modeling  technique  for  conducting  this 
assessment.  In  addition,  EPA’s  Office  of 
Transportation  and  Land  Use  Policy  will 
soon  publish  “Air  Quality  Reviews  for 
Wastewater  Management  Facilities:  A 
Guidebook  on  Procedures  and 
Methods.”  This  publication  will  present 
a  review  of  alternative  modeling  and 
impact  assessment  techniques  and 
alternative  mitigation  measures. 

Another  respondent  believed  that  the 
air  pollution  impact  review  at  each  step 
of  the  construction  grant  process  would 
duplicate  the  step  1  environmental 
assessment  requirements  included  in 
EPA’s  regulations  to  implement  NEPA. 
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The  policy  has  been  revised  to 
emphasize  that  the  assessment  of 
increased  indirect  emissions  should 
occur  during  the  step  1  facility  planning 
phase.  EPA  believes  that  a  step  1 
grantee  should  be  able  to  complete  this 
assessment  as  a  part  of  the 
environmental  information  document, 
prepared  pursuant  to  EPA’s  NEPA 
regulations,  which  must  be  submitted 
along  with  the  facility  plan. 

One  commenter  felt  that  it  is  not  the 
responsibility  of  a  grant  applicant  to 
assure  that  the  increased  indirect 
emissions  associated  with  a  facility  are 
included  in  a  SIP.  Four  others  believed 
that  the  grantee  does  not  have  the 
responsibility  to  offset  or  mitigate  the 
increased  indirect  emissions  associated 
with  a  sewage  treatment  works.  Section 
316  is  clear  in  its  requirement  that  the 
increased  indirect  emissions  from  a  new 
sewage  treatment  works  must  not  be 
greater  than  those  provided  for  in  the 
SIP.  EPA  concurs  with  the  commenters 
that  believe  it  would  be  unreasonable  to 
delay  the  approval  of  a  construction 
grant  until  a  SIP  revision  has  been 
approved  which  accommodates  the 
increased  emissions.  Therefore,  EPA  has 
revised  the  policy  to  provide  an 
opportunity  to  approve  construction 
grants  when  either  the  governor  is 
notified  by  EPA  to  revise  the  SIP  to 
accommodate  the  increased  emissions, 
or  the  grantee  commits  to  implement  an 
adequate  emissions  mitigation  program. 

EPA  believes  that  the  increased 
indirect  emissions  will  usually  be 
accommodated  in  a  SIP  revision.  The 
notification  to  the  governor  that  a  SIP 
revision  is  necessary  to  accommodate 
the  increased  indirect  emissions  should 
generally  ensure  that  corrective  actions 
will  be  taken.  EPA  may  invoke  the 
funding  limitations  pursuant  to  section 
176(a)  and  section  316  if  the  SIP  revision 
is  not  submitted  or  is  found  inadequate. 
In  a  limited  number  of  cases,  however,  it 
may  be  preferable  to  require  the  grant 
applicant  to  submit  an  emissions 
mitigation  program.  The  use  of  a 
mitigation  program  will  effectively  mean 
that  the  increased  indirect  emissions 
should  be  reduced  to  the  point  where 
they  will  not  endanger  the  SIP’s 
provisions  for  demonstrating  RFP 
towards  attainment  of  all  NAAQSs  by 
the  required  date. 

Another  commenter  suggested  that 
EPA  should  require  the  states  to  include 
project  lists  in  the  SIP  to  indicate  that 
the  increased  indirect  emissions  have 
been  provided  for  in  the  SIP.  Although 
the  states  may  include  lists  of  planned 
sewage  treatment  works,  which  have 
increased  indirect  emissions  that  are 
provided  for  in  the  SIP,  there  are  no 


provisions  in  section  316,  or  anywhere 
else  in  the  Clean  Air  Act,  which 
authorize  EPA  to  make  this  a  mandatory 
SIP  requirement.  In  those  cases  when  a 
state  includes  a  project  list  in  the  SIP, 
EPA  will  still  have  to  verify  that  the 
projected  increased  indirect  emissions 
associated  with  the  facility  at  the  time 
of  grant  application  are  consistent  with 
the  amount  of  emissions  that  were 
assumed  to  be  provided  for  in  the  SIP. 

11.  Use  of  consistent  population 
projections  places  an  unfair  burden  on 
the  grantee. 

One  commenter  questioned  the 
significance  of  the  relationship  between 
population  projections  and  increased  air 
pollution  induced  by  new  sewage 
treatment  capacity.  EPA  believes  that 
there  is  an  implicit  accommodation  of 
new  growth,  and  mitigation  of  increased 
emissions,  when  the  population 
projections  on  which  the  SIP,  208  state 
and  areawide  water  quality 
management  plans  and  201  facility  plans 
are  based  can  be  determined  to  be 
consistent.  This  consistency  implies  that 
the  air  pollution  associated  with  the 
residential,  commercial  and  minor 
industrial  growth  resulting  fi-om  the  new 
treatment  capacity  will  not  exceed  the 
SIP’s  projection  of  areawide  stationary 
and  mobile  soiu'ce  emissions  which 
must  be  reduced  to  attain  the  NAAQS. 

Several  commenters  found  that  if  the 
population  projections  are  inconsistent 
then  it  would  be  in  appropriate  for  the 
grant  applicant  to  seek  their 
reconciliation.  EPA  has  concurred  with 
this  viewpoint,  and  on  January  15, 1980 
directed  the  Regional  Administrators  to 
carry  out  this  responsibility.  Several 
commenters  also  believed  that  when  the 
population  projections  are  inconsistent 
EPA  should  not  place  a  hook-up 
restriction  in  the  grant  award  and  the 
national  pollutant  discharge  elimination 
system  permit  One  commenter 
suggested  that  use  of  a  mitigation 
program  would  be  fairer  and  more 
effective.  The  section  316  policy  has 
been  revised  to  provide  the  opportunity 
for  this  recommended  approach.  Three 
commenters  recommended  that  when 
EPA  finds  the  population  projections  to 
be  consistent  grantees  should  not  have 
to  commit  to  support  the  implementation 
of  all  SIP  measures  because  this  may 
exceed  their  authority.  EPA  concurs 
with  this  recommendation  and  has 
deleted  this  requirement  from  the 
section  316  policy.  However,  EPA 
cautions  those  grantees  that  also  have 
specific  SIP  implementation 
responsibilities  to  carry  them  out  in 
order  to  avoid  any  future  withholding  or 
delays  in  the  award  of  construction 
grants  in  their  area. 


12.  Emissions  mitigation  program 
requirements  are  excessive. 

Four  commenters  believed  that  the 
emissions  mitigation  program 
requirements  outlined  in  the 
recommended  approach  were  excessive 
because  many  grant  applicants  lack  the 
authority  to  implement  the  mitigation 
measures.  EPA  has  modified  the 
mitigation  program  requirements  in  the 
section  316  policy  to  respond  to  these 
concerns.  The  mitigation  measures  may 
now  be  adopted  through  an  intra- 
mimicipal  or  inter-municipal  agreement. 
This  allows  single  purpose  wastewater 
management  agencies  to  work  with 
multi-purpose  units  of  government  that 
service  the  same  areas  to  develop  and 
implement  the  mitigation  program. 

EPA  also  modified  the  emissions 
mitigation  program  requirement  that  the 
appropriate  mitigation  measures  would 
have  to  be  incorporated  within  the  SIP. 
The  program  requirements  now  provide 
that  the  grantee  will  request  a  SIP 
revision  to  incorporate  the  adopted 
mitigation  program.  And,  as  previously 
noted,  EPA  has  deleted  the  requirement 
for  a  commitment  to  implement  the  SIP 
measures  over  which  the  grant  applicant 
has  no  control. 

One  commenter  requested  that  EPA 
delete  the  required  commitment  to 
monitor  and  report  on  the 
implementation  of  all  nutigation 
measures  because  this  is  actually  the 
reponsibility  of  the  state  and  EPA,  and 
not  the  grantee.  EPA  has  not  deleted  this 
requirement  because  we  believe  it  to  be 
consistent  with  a  provision  of  our  NEPA 
regulations  (40  CFR  6.509(a])  and 
necessary  to  judge  the  eligibility  of  the 
grantee  for  future  construction  grant 
awards. 

13.  Provide  guidance  on  cost-eligible 
items. 

Two  commenters  requested  that  EPA 
provide  guidance  in  the  policy  on 
whether  the  correction  of  SIP 
deficiencies  or  the  development  and 
implementation  of  the  emissions 
mitigation  program  are  cost-eligible 
items.  Section  IV  of  the  policy  provides 
a  description  of  the  allowable  project 
costs  associated  with  the 
implementation  of  the  section  316  policy. 
This  description  is  consistent  with  the 
existing  construction  grants  program 
regulations  (40  CFR  35.940). 

The  Administrator  has  determined 
that  the  section  316  policy  is  nationally 
applicable  and  is  based  on 
determinations  of  nationwide  scope  and 
effect.  EPA  intends  that,  for  purposes  of 
judicial  review,  the  interpretations  made 
by  this  notice  be  treated  as  severable. 
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Issued  on:  July  23, 1980. 

Douglas  M.  Costle, 

Administrator,  En  vironmental  Protection 
Agency. 

On  July  23, 1980,  the  EPA 
Administrator  sent  the  following 
memorandum: 

Memorandum 

To:  Regional  Administrators,  Regions  I-X. 
Subject:  Policy  and  Procedures  to  Implement 
Section  316  of  the  Clean  Air  Act,  as 
Amended. 

1.  Purpose 

This  memorandum  establishes  policy  and 
procedures  for  the  implementation  of  the 
sewage  treatment  works  construction  grants 
limitations  provided  under  section  316  of  the 
Clean  Air  Act,  as  amended  (Pub.  L  No.  95- 
95).  *  To  further  ensure  the  consistent 
nationwide  implementation  of  the  section  316 
provisions,  EPA  has  also  initiated  the 
development  of  revisions  to  the  construction 
grants  regulations.  Section  316  allows  the 
Administrator  of  the  Environmental 
Protection  Agency  (EPA)  to  withhold, 
condition  or  restrict  grants  for  the 
construction  of  sewage  treatment  works 
under  the  following  situations: 

•  Where  the  treatment  works  will  not 
comply  with  new  source  performance 
standards  (NSPS)  established  under  section 
111  of  the  Clean  Air  Act  or  with  national 
emission  standards  for  hazardous  air 
pollutants  (NESHAPS)  established  under 
section  112  of  the  Act  [316(b)(1)]. 

•  Where,  in  a  nonattainment  area  or  an 

area  subject  to  the  requirements  for  the 
prevention  of  significant  deterioration  (PSD) 
of  air  quality,  the  state  is  not  carrying  out  the 
state  implementation  plan  (SIP)  or  there  is 
not  an  ^A  approved  SIP  that  provides  for 
the  increase  of  each  air  pollutant  that  is 
reasonably  anticipated  to  result  either 
directly  or  indirectly  from  proposed  new 
sewage  treatment  capacity  [316(b)(2)].  ** 

•  Where  construction  of  the  proposed 
treatment  works  will  create  new  sewage 
treatment  capacity  that  may  reasonably  be 
anticipated  to  cause  or  contribute  to,  directly 
or  indirectly,  an  increase  in  emissions  of  any 
pollutant  in  excess  of  the  increase  provided 
for  under  the  SIP  [316(b)(3)(A)]. 

•  Where  the  proposed  new  sewage 
treatment  capacity  will  otherwise  not  be  in 
conformity  with  the  SIP  [316(b](3)(B]]. 

•  Where  the  increased  emissions 
associated  with  the  proposed  new  sewage 
treatment  capacity  will  interfere  with,  or  be 
inconsistent  with,  the  applicable 
implementation  plan  for  any  other  state 
1316(b)(4)]. 

The  implementation  of  this  policy 
continues  many  existing  e^orts  to  reduce  the 
direct  and  indirect  air  quality  impacts  of  new 
sewage  treatment  works.  The  policy 
supplements  existing  guidance  and  provides 
procedures  for  the  implementation  of  new 
EPA  regulations.  It  provides  guidance  in 
fulfilling  EPA's  sewage  treatment  works 
construction  grants  regulatory  requirement 
(40  CFR  35.925-14]  that  “the  treatment  works 
will  comply  with  all  pertinent  requirements  of 
the  Clean  Air  Act"  Background  on  other 


existing  requirements  of  the  construction 
grants  program  related  to  air  quality  impacts 
is  included  in  Attachment  A. 

On  November  6, 1979  EPA  published  in  the 
Federal  Register  (44  FR  64174),  the  final  rule 
to  implement  the  procedural  provisions  of  the 
National  Environmental  Policy  Act  (NEPA). 
Section  6.303  of  these  regulations  establishes 
new  procedures  by  which  the  Agency  will 
incorporate  into  the  environmental  review 
process  the  determination  of  conformity  of 
certain  types  of  EPA  actions  with  a  SIP.  This 
policy  is  designed  to  ensure  that  the 
emissions  quantification,  control  and 
mitigation  requirements  for  step  1 
construction  grants  are  implemented  in 
consonance  with  EPA’s  procedures  to 
implement  NEPA. 

n.  General  Provisions 

Each  Regional  Administrator  shall 
administer  the  construction  grants  program  to 
ensure  that  the  emissions  that  result  directly 
or  indirectly  from  the  construction  of  new 
sewage  treatment  capacity  conform  to  the 
requirements  of  the  applicable  SIP.  ^  These 
requirements  include  the  attainment  and 
maintenance  of  the  national  primary  and 
secondary  ambient  air  quality  standards 
(NAAQS)  established  for  each  air  pollutant 
pursuant  to  section  109  of  the  Clean  Air  Act. 
'The  requirements  also  include  those  for  the 
protection  of  air  quality  cleaner  than  the 
NAAQS.  In  addition,  sewage  treatment 
works  must  meet  the  emission  limitations 
established  under  section  111  and  section  112 
of  the  Act. 

The  increased  emissions  associated  with 
the  location  of  a  sewage  treatment  works  or 
the  expansion  of  treatment  service  in  an 
attainment  area  must  be  provided  for  in  the 
SIP  as  a  component  of  the  areawide  and 
minor  source  growth  rates  that  are  applied  to 
the  annual  increment  for  the  pollutants 
(sulfur  dioxide  and  particulates)  regulated 
under  current  PSD  regulations,  pursuant  to 
Part  C  of  the  Clean  Air  Act.  The  increased 
emissions  associated  with  the  expanded 
treatment  capacity  for  an  attainment  area 
will  also  be  subject  to  any  future  limitations 
established  for  PSD  Set  n  pollutants 
(hydrocarbons,  carbon  monoxide,  nitrogen 
oxides  and  lead).  Development  of  regulations 
dealing  with  these  pollutants  has  been 
initiated  by  EPA. 

When  the  administration  of  the 
construction  grants  program  has  been 
delegated  to  die  state,  it  will  continue  to  be 
■the  responsibility  of  the  Regional 
Administrator  to  ensure  compliance  with  the 
provisions  of  this  policy  prior  to  the  final  EPA 
approval  of  any  grant  award.*  To  the  greatest 
extent  practicable,  the  Regional 
Administrator  shall  utilize  EPA’s 
environmental  review  procedures  for  the 
construction  grants  program  to  carry  out  the 
provisions  of  this  policy.  Nothing  in  these 
procedures  amends  or  alters  EPA’s 
regulations  (40  CFR  6.500]  to  implement  the 
procedural  requirements  of  NEPA  as  they 
apply  to  the  sewage  treatment  works 
construction  grants  program.  Any  additional 
joint  review  procedures  should  be  included 
as  a  component  of  the  annual  State-EPA 
Agreement.  The  responsibilities  of  EPA 
regional  offices,  states  and  construction 


grants  applicants  are  summarized  in 
Attachment  B. 

III.  Construction  Grants  Award  Limitations 

A.  Control  of  Direct  Emissions 

The  Regional  Administrator  shall  condition 
step  1  and  step  2  grants  for  the  construction 
of  sewage  treatment  works  that  will  have 
direct  emissions  (e.g.,  sludge  incineration)  to 
incorporate  into  the  facility  plan  and  design 
sufflcient  control  techniques  to  meet  the 
federal  NSPS,  NESHAPS  and  PSD 
requirements  and  other  state  emission 
standards  contained  in  the  SIP.  Failure  to 
comply  with  this  condition  will  result  in  the 
grantee  being  ineligible  for  subsequent 
construction  grant  awards  for  these  sewage 
treatment  works. 

The  applicant  for  a  step  3  grant  for  the 
construction  of  a  sewage  treatment  works 
that  will  be  a  direct  source  of  emissions  shall 
obtain,  prior  to  grant  approval,  all  air 
pollution  control  permits  from  the  EPA  and 
state  or  local  air  pollution  control  agencies 
with  regulatory  jurisdiction  over  NESHAPS, 
PSD  and  the  SIP.  Failure  to  obtain  permits 
will  result  in  the  withholding  of  the  award  of 
grant  funds  until  the  applicant  can 
demonstrate  or  assure  compliance. 

B.  Control  of  Indirect  Emissions 

1.  In  Areas  Without  Approved  or 
Conditionally  Approved  SIPs 

’The  Regional  Administrator  shall  withhold 
all  sewage  treatment  works  construction 
grants  in  nonattainment  areas  where  the  1979 
SIP  revision  is  not  approved  or  conditionally 
approved  and  the  state  is  not  making 
reasonable  efforts  to  submit  the  SIP. 

In  addition,  if  the  Regional  Administrator 
frnds  in  the  annual  determination  of 
reasonable  further  progress  (RFP)  that 
implementation  of  the  SIP  in  a  nonattainment 
area  where  the  sewage  treatment  works 
would  be  located  is  not  proceeding  towards 
the  attainment  of  all  NAAQS,  then  all  step  2 
and  step  3  construction  grant  awards  in  that 
nonattainment  area  will  be  withheld.* 

The  public  notification  and  review  for  the 
withholding  of  any  construction  grants  will 
be  done  using  the  procedures  for  making 
determinations  pursuant  to  section  176(a)  of 
the  Clean  Air  Act,  for  withholding 
transportation  and  air  quality  funding.*  Any 
determination  made  pursuant  to  these 
procedures  is  binding  in  EPA  Board  of 
Assistance  Appeals  dispute  proceedings 
under  40  CFR  Part  30,  Subpart  J. 

Those  grants  for  sewage  treatment  works 
which  the  Regional  Administrator  Hnds  are 
needed  for  immediate  public  health  needs 
and  will  not  expand  usable  capacity  by  more 
than  one  million  gallons  per  day  (mgd)  will 
not  be  withheld.  In  addition,  construction 
grants  will  not  be  withheld  for  those  projects 
which  improve  treatment  capability,  but 
would  not  expand  treatment  capacity  for 
future  growth, 

2.  In  Areas  With  Approved,  Conditionally 
Approved  or  Promulgated  SlP’s 

The  Regional  Administrator  shall  condition 
step  1  construction  grants  in  nonattainment, 
attainment,  or  unclassiHed  areas  to  quantify 
the  increase  of  indirect  emissions  associated 
with  the  proposed  facility  in  the 
environmental  information  document  and 
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include  provisions  for  the  control  and 
mitigation  of  impacts  in  conformity  with  the 
requirement9  of  the  SIP.  Failure  of  the  grantee 
to  comply  with  this  condition  will  result  in 
the  grantee  being  ineligible  for  subsequent 
grant  awards  for  that  sewage  treatment 
works. 

llie  population  projections  for 
nonattainment  areas  on  which  the  1979  SIP 
revision  is  based  are  required  to  be 
consistent  with  those  submitted  by  the  state 
and  approved  by  EPA  in  accordance  with 
EPA’s  cost-effectiveness  guidelines.*  When 
the  population  projections  from  the  201/208 
plan  exceed  the  state  or  areawide  projections 
in  the  SIP  by  more  than  five  percent,  the 
Regional  Administrator  shall  choose  one  of 
the  following  actions  when  considering  step  2 
and  step  3  construction  grant  awards  for 
increased  capacity  where  the  increases  will 
exceed  ten  mgd: 

a.  Notify  the  governor  to  revise  the  SIP  to 
include  reconciled  population  projections  and 
adequate  control  measures  to  attain  the 
NAAQS  by  the  projected  deadline  and  define 
the  specific  steps  needed  to  be  accomplished 
and  ^e  time  by  which  they  shall  be 
completed;  or 

b.  Withhold  those  portions  of  step  2  and 
step  3  construction  grant  awards  for 
increased  capacity  until  the  grant  applicant 
has  adopted  an  adequate  emissions 
mitigation  program,  as  outlined  in  section  3. 

V\^en  the  state  or  areawide  population 
projections  are  inconsistent  by  more  than  five 
percent  and  it  is  determined  that  the 
increased  indirect  emissions  associated  with 
the  facility  will  not  conform  to  the  SIFs 
provisions  for  demonstrating  RFP  towards 
attainment  of  all  NAAQS  by  the  required 
date,  the  Regional  Administrator  may 
withhold  step  2  and  step  3  construction  grant 
awards  for  increased  capacity  in  excess  of 
one  mgd  until  the  governor  is  noticed  to 
revise  the  SIP  or  the  grant  applicant  adopts 
an  adequate  mitigation  program.'* 

Prior  to  the  award  of  the  aforementioned 
step  2  and  step  3  construction  awards,  the 
Regional  Administrator  shall  verify  through 
consultation  with  the  appropriate  state  air 
pollution  control  or  designated  local  lead 
agency  or  agencies  for  nonattainment 
planning  that  the  increased  indirect 
emissions  will  not  interfere  with,  or  be 
inconsistent  with,  the  applicable  SIP  for  any 
other  state.  When  the  Regional  Administrator 
finds  that  the  increased  indirect  emissions 
associated  with  the  construction  of  a  sewage 
treatment  works  will  interfere  with,  or  be 
inconsistent  with,  the  applicable  SIP  for  any 
other  state,  those  portions  of  the  grant  award 
for  increased  capacity  will  be  withheld  until 
the  governor  of  the  state  in  which  the  facility 
will  be  located  is  notified  to  revise  the  SIP  or 
the  applicant  adopts  an  adequate  mitigation 
program. 

Using  data  from  the  environmental 
information  document,  environmental  impact 
statement  or  supplementary  information 
provided  by  the  grant  appHcant,  the  Regional 
Administrator  shaH  determine  whether  the 
increased  emissions  associated  with  a 
sewage  treatment  works  that  will  increase 
capacity  in  excess  of  ten  mgd  in  an 
attakiment  or  unclassified  area  will  cause  a 
violation  of  any  NAAQS.  When  the  Regional 


Administrator  finds  that  the  increased 
emissions  will  cause  a  standard  violation, 
those  portions  of  the  grant  award  for 
increased  capacity  shall  be  withheld  until: 

a.  The  area  that  will  be  adversely  impacted 
by  the  increased  indirect  emissions  has  been 
redesignated  as  a  nonattainment  area, 
pursuant  to  section  107(d)(1)  of  the  Clean  Air 
Act,  and  the  Regional  Administrator  has 
notified  the  governor  to  revise  the  SIP  for  that 
area,  in  accordance  with  the  requirements  of 
Part  D  of  the  Clean  Air  Act;  or 

b.  The  grant  applicant  has  adopted  an 
adequate  emissions  mitigation  program,  as 
outlined  in  section  3. 

3.  Emissions  Mitigation  Program 
Reguirements 

As  provided  by  this  policy,  the  award  of 
step  2  and  step  3  construction  grants  may  be 
conditioned  on  the  implementation  of  an 
adequate  emissions  mitigation  program.  The 
demonstration  by  the  grant  applicant  that  it 
has  adopted  an  adequate  emissions 
mitigation  program  shall  be  based  upon  the 
following  requirements: 

a.  Grantee  commits  to  locally  adopted 
measures  for  emissions  reduction  through  an 
intra-municipal  or  inter-municipal  agreement 
These  emissions  mitigation  measures  may 
previously  have  been  included  in  the  facility 
plan’s  environmental  assessment  or 
environmental  impact  statement 

b.  Agreement  identifies  agencies 
responsible  for  implementation  of  the 
emissions  mitigation  program. 

c.  Agreement  provides  performance  time 
schedule  for  adopted  mitigation  measures 

d.  Agreement  provides  for  continued 
reporting  by  the  grantee  to  EPA  or  the  state 
on  the  implementation  of  the  adopted 
mitigation  measures. 

e.  Grantee  has  submitted  the  adopted 
mitigation  program  to  the  state  air  pollution 
control  agency  or  designated  local  lead 
agency  and  has  requested  revisions  to  the  SIP 
to  incorporate  the  mitigation  program.* 

IV.  Allowable  Construction  Grants  Program 
Costs 

Costs  incurred  by  the  grantee  to  perform 
air  quality  analyses,  facility  planning  and 
design  changes,  and  the  planning  for 
mitigation  measures,  as  required  by  the 
provisions  of  this  policy,  are  allowable 
project  costs  and  are  reimbursable  pursuant 
to  the  regulations  of  the  EPA  construction 
grants  program.  The  control  of  direct 
emissions  from  a  sewage  treatment  works 
will  be  an  allowable  cost  provided  it  is 
within  the  scope  of  the  project. 
Implementation  costs  for  a  program  to 
mitigate  the  increased  indirect  emissions 
associated  with  the  facility  will  not  be 
allowable  costs. 

V.  Effective  Date 

In  areas  without  approved  or  Conditionally 
approved  SlPs  all  step  1,  step  2  and  step  3 
construction  grant  awards  issued  after  the 
date  of  publication  of  this  memorendum  in 
the  Federal  Register  shall  be  subject  to  the 
provisions  of  this  poliey. 

In  areas  with  approved,  conditionally 
approved  or  promulgated  SIPs  all  step  1 
construction  grant  awards  issued  after  the 
date  of  publication  of  this  memorandum  in 


the  Federal  Register  shall  be  subject  to  the 
provisions  of  this  policy.  All  step  2  and  step  3 
construction  grant  awards  that  are  issued  for 
those  areas  shall  be  subject  to  the  provisions 
of  this  policy  September  10, 1980. 

Douglas  M.  Costle, 

Administrator,  Environmental  Protection 
Agency. 

Memorandum  Footnotes 

*  Sewage  treatment  works  include 
treatment  plants,  interceptor  sewers, 
collection  systems  and  other  devices  and 
systems  as  defined  in  section  212  of  the  Clean 
Water  Act,  as  amended  (Pub.  L  95-217). 

*  Indirect  emissions  result  from  areawide 
mobile  and  minor  stationary  source  growth 
that  will  potentially  be  induced  by  the 
expanded  sewage  treatment  capacity. 

’Grants  for  the  construction  of  sewage 
treatment  works  are  authorized  in  section  201 
of  the  Clean  Water  Act  Under  section  205(g) 
of  the  Clean  Water  Act  the  EPA 
Administrator  may  delegate  to  each  state  the 
administration  of  the  sewage  treatment 
works  construction  grants  program. 

*The  requirements  for  the  annual 
demonstration  of  RFP  are  piu^uant  to  section 
171  of  the  Clean  Air  Act  TTie  February  24, 
1978  policy  memorandum  on  the  criteria  for 
approval  of  the  1979  SIP  revisions  (43  FR 
21675)  provides  guidance  on  the  R^ 
requirement  In  addition,  the  general 
preamble  for  proposed  rulemaking  on 
approval  of  SIP  revisions  for  nonattainment 
areas  (44  FR  20375)  provides  further  guidance 
on  the  use  of  scheddes  for  the  demonstration 
of  RFP. 

*The  policy  and  procediues  for  applying 
federal  assistance  limitations  in  section 
176(a)  of  the  Clean  Air  Act  appear  in  a  March 
19, 1980  memorandum  fix}m  the  EPA 
Assistant  Administrator  for  Air,  Noise,  and 
Radiation  and  the  Deputy  Federal  Highway 
Administrator  to  the  EPA  Regional 
Administrators  and  the  Federal  Highway 
Regional  Administrators  (45  FR  24692).  The 
imposition  of  any  funding  limitations, 
pursuant  to  the  provisions  of  this  policy,  will 
not  require  coordination  with  the  Federal 
Highway  Administration. 

*  Earlier  guidance  on  the  use  of  uniform 
population  projections  was  provided  in  the 
February  24, 1^8  policy  memorandum  on  the 
criteria  for  approval  of  the  1979  SIP  revisions 
(43  FR  21674),  the  October  18, 1978  and 
January  10, 1980  memorandums  bom  the 
Assistant  Administrators  for  Air,  Noise,  and 
Radiation  and  for  Water  and  Waste 
Management  and  the  January  15, 1980 
memorandum  from  the  Assistant 
Administrator  for  Air,  Noise,  and  Radiation. 

’Modeling  studies  indicate  that  treatment 
and/or  collection  capacity  greater  than  one 
mgd  is  the  approximate  minimum  for  creation 
of  significantly  increased  direct  and  indirect 
emissions  of  critical  air  pollutants  associated 
with  induced  growth.  This  criteria  is 
equivalent  to  the  proconstruction  review 
threshold  for  any  facility  which  emits  or  has 
the  potential  to  emit  100  tons  per  year  or 
more  of  any  pollutant  (44  FR  n924). 

’Local  lead  agmicies  are  certified  by  the 
governor  pursuant  to  section  174  of  the  Clean 
Air  Act  and  are  reponsible  for  air  quality 
planning  in  areas  where  ozone  and  carbon 
monoxide  standards  have  not  been  attained. 
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Attachment  A 

Section  316  Policy  Background 

On  June  6, 1975  former  EPA  Administrator 
Russell  E.  Train  issued  a  policy  statement 
requiring  the  consideration  of  secondary 
environmental  ejects  in  the  construction 
grants  process.' This  policy  requires  that  the 
environmental  review  process  for  sewage 
treatment  works  include  analyses  of 
secondary  as  well  as  primary  environmental 
effects  and  indicate  whether  such  effects  may 
contravene  any  federal,  state,  or  local 
environmental  laws,  regulations,  plans,  or 
standards.  Where  contravention  can 
reasonably  be  anticipated,  the  policy 
provides  that  the  Regional  Administrator 
shall  withhold  approval  of  a  step  2  or  step  3 
construction  grant  until  the  applicant  revises 
the  facility  plan,  initiates  steps  to  mitigate  the 
adverse  effects,  or  agrees  to  conditions  in  the 
grant  document  requiring  actions  to  minimize 
the  effects. 

EPA  policy  established  in  1978  provides 
that  new  sewage  collection  systems  are 
eligible  for  federal  financial  assistance  only 
in  a  community  with  substantial  human 
habitation  on  October  18, 1972.*  The  bulk  of 
the  flow  design  capacity  (generally  two- 
thirds)  through  the  collection  system  is  to  be 
for  wastewaters  originating  from  that  eligible 
community.  This  policy  places  further 
restriction  on  funding  the  construction  of 
collection  systems  that  would  induce  new 
population  growth  and  indirect  growth  of 
emissions  by  requiring  that  the  grant  should 
only  be  approved  when  the  systems  currently 
in  use  for  disposal  of  wastes  from  the  existing 
population  are  creating  a  public  health 
problem,  contaminating  groundwater,  or 
violating  the  point  source  discharge 
standards. 

In  September  1978  EPA  established 
guidelines  (43  FR  44087)  for  determining  the 
most  cost-effective  waste  treatment 
management  systems  or  component  parts. 

The  cost-effectiveness  analysis  guidelines 
require  each  state,  working  with  208  water 
quality  planning  agencies,  local  lead  air 
quality  planning  agencies,  and  other  regional 
planning  agencies  to  disaggregate  the  State- 
Bureau  of  Economic  Analysis  (BEA) 
population  projections  among  its  designated 
208  areas.  Standard  Metropolitan  Statistical 
Areas  (SMSAs)  not  included  in  the  208  area, 
and  non-SMSA  counties.  Each  state  was 
required  to  submit  its  projection  total  and 
disaggregations  for  the  Regional 
Administrator’s  approval  before  October  1, 
1979.  After  the  state  disaggregations  are 
approved,  208  areawide  agencies,  in 
consultation  with  the  state,  are  required  to 
disaggregate  the  208  area  projections  among 
the  SMSA  and  non-SMSA  areas.  The  208 
areawide  agencies  must  then  disaggregate 
these  SMSA  and  non-SMSA  projections 
among  facility  areas  and  remaining  areas. 
These  disaggregations  must  be  used  in  the 
individual  facility  plans. 

The  cost-effectiveness  guidelines 
discourage'the  over-sizing  of  treatment 
facilities  by  lowering  the  planning  estimate 
for  per  capita  flow  by  20-30  percent.  A 
grantee  with  a  high  flow  growth  factor  in 
exccess  of  1.8:1  for  the  20-year  planning 
period  must  stage  the  construction  for  10 


years.* Future  industrial  flows  are  to  be 
accommodated  only  if  the  industry  is 
included  in  the  land  use  element  of  the  208 
plan  and  may  not  exceed  five  percent  of  the 
total  design  flow  or  25  percent  of  the  total 
industrial  flow.  Grant  applicants  that  propose 
to  include  additional  treatment  capacity 
beyond  that  amount  determined  to  be  cost- 
effective  in  accordance  with  these  guidelines 
may  receive  federal  flnancial  assistance  if, 
among  other  requirements,  the  project  can 
ensure  that  air  quality  standards  will  not  be 
violated. 

Interceptors  are  now  limited  by  the  cost- 
effectiveness  guidelines  to  a  construction 
staging  period  of  20  years.  A  larger  pipe  size 
corresponding  to  a  longer  staging  period,  not 
to  exceed  40  years,  may  be  allowed  if  the 
grantee  can  demonstrate  compliance  with  all 
pertinent  requirements  of  the  Clean  Air  Act. 
The  grantee  must  also  demonstrate  that  the 
larger  pipe  size  will  reduce  overall 
environmental  impacts,  including  the 
secondary  effects  on  air  quality.  Interceptors 
may  not  be  extended  into  undeveloped  areas 
unless  there  are  exceptional  circumstances. 

The  EPA  regulations  implementing  the 
NEPA  procedures  require  that  the 
environmental  information  document 
prepared  during  the  facility  planning  phase 
(step  1),  and  any  subsequent  environmental 
impact  statement  (EIS),  will  document  the 
treatment  works*  effect  upon  local  ambient 
air  quality  caused  by  direct  emissions  or 
induced  development.* These  regulations  also 
provide  that  the  environmental  information 
document  and  the  EIS  will  describe  the  steps 
that  have  been  taken  to  mitigate  or  eliminate 
any  signiflcant  adverse  air  quality  effects 
from  the  construction  and  operation  of  the 
treatment  works.  Section  6.509(a)  of  the 
revised  regulations  provides  that  a  facility 
design  (step  2)  or  a  facility  construction  (step 
3)  grant  shall  not  be  awarded  if  the  grantee 
has  not  made,  or  agreed  to  make,  pertinent 
changes  in  the  project  to  mitigate  or  eliminate 
the  significant  adverse  air  quality  effects. 
Moreover,  this  regulation  provides  that  step  2 
or  3  grants  will  be  conditioned  to  ensure  that 
the  grantee  will  comply,  or  seek  to  obtain 
compliance  with  the  mitigation  requirements. 

Attachment  A  Foonotes 

'  EPA  Construction  Grants  Program 
Requirements  Memorandum  75-26. 

*EPA  Construction  Grants  Program 
Requirements  Memorandum  78-9. 

*The  growth  factor  is  defined  as  the  ratio 
of  wastew'ater  flow  expected  at  the  end  of 
the  20-year  planning  period  to  the  initial  flow 
at  the  time  ^e  treatment  works  is  expected 
to  become  operational. 

*  Originally  promulgated  as  40  CFR  6.510(f) 
on  April  14, 1975;  revised  as  40  CFR 
6.506(a)(6)  on  November  6, 1979. 

Attachment  B 

Section  316  Policy  Implementation 

Responsibilities 

I.  EPA  Regional  Administrators’ 

Responsibilities; 

A.  Condition  step  1  and  step  2  grant 
awards  to  ensure  the  use  of  sufficient  air 
pollution  emissions  control  techniques. 


B.  Withhold  step  3  grants  for  facilities  with 
incinerators  until  NESHAPS,  PSD  and  state 
air  pollution  permits  are  obtained. 

C.  Withhold  all  construction  grants  in 
nonattainment  areas  where; 

1.  The  SIP  is  not  approved  or  conditionally 
approved  and  the  state  is  not  making  a  good 
faith  effort  to  submit  the  SIP,  or 

2.  The  state  is  not  maiking  reasonable 
further  progress  (RFP)  towards  attainment  of 
all  NAAQS. 

The  withholding  of  any  construction  grants 
would  be  done  consistent  with  the  Clean  Air 
Act  (CAA)  S  176(a)  procedures  for 
withholding  transportation  and  air  quality 
funding.  Those  grants  for  projects  which  the 
Regional  Administrator  (RA)  finds  are 
needed  for  immediate  public  health  needs 
and  would  not  expand  capacity  by  more  than 
one  mgd  will  not  be  withheld.  Grants  will  not 
be  withheld  for  projects  which  improve 
treatment  capability  without  expanding 
capacity  for  future  growth. 

D.  Condition  the  step  1  grant  award  to 
include  provisions  in  the  facility  plan  that 
quantify  the  increase  of  indirect  emissions 
associated  with  the  proposed  facility  and 
approaches  to  control  and  mitigate  their 
impacts.  Withhold  approval  qf  the  step  2 
grant  award  until  this  condition  has  been 
met. 

E.  Review  SIPs  and  201/208  plans  to 
determine  the  consistency  of  population 
projections. 

F.  Notify  states  that  the  1982  SIP  revision  is 
to  be  based  upon  population  projections 
consistent  with  those  prepared  for  201/208 
plans,  in  accordance  with  the  cost- 
effectiveness  guidelines. 

G.  Use  CAA  S  105  and  §  175  grunts  and 
state-EPA  agreements  to  assure  revised  SIP 
and  201/208  population  projections  are 
consistent  within  flve  percent  by  January  15, 
1981. 

H.  Notify  the  governor  to  revise  the  SIP 
when  the  RA  flnds  that  the  emissions  control 
measures  in  the  1979  SIP  revision  are 
inadequate  to  attain  the  NAAQS  in  1982,  due 
to  SIP  population  projections  which  have 
been  reconciled  upward. 

L  In  nonattainment  areas,  when  SIP  and 
201/208  population  projections  are 
inconsistent,  withhold  portions  of  step  2  and 
step  3  grant  awards  for  increased  capacity 
where  the  increase  would  exceed  10  mgd,  or 
1  mgd  w'hen  the  RA  also  flnds  that  the 
increased  emissions  may  endanger  RFP,  until; 

I.  The  governor  is  notified  to  revise  the  SIP; 
or 

2.  The  grant  applicant  adopts  an  adequate 
mitigation  program. 

J.  Prior  to  the  approval  of  step  2  and  step  3 
grant  awards  identified  pursuant  to  the 
preceding  requirement,  consult  with 
appropriates  tate  and  local  air  pollution 
control  agencies  to  verify  that  the  increased 
emissions  associated  with  the  facility  will  not 
interfere  with,  or  be  inconsistent  with,  the 
applicable  SIP  for  any  other  state.  Where  the 
increased  emissions  will  violate  the  SIP  of 
another  state  withhold  portions  of  the  grant 
award  for  increased  capacity  until: 

1.  The  governor  is  notifled  to  revise  the  SIP; 
or 

2.  The  applicant  adopts  an  adequate 
mitigation  program. 
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K.  In  attainment  or  unclassified  areas, 
determine  whether  the  increased  indirect 
emissions  associated  with  a  facility  that 
would  expand  capacity  in  excess  of  10  mgd 
will  cause  a  violation  of  the  NAAQS.  Where 
the  increased  emissions  will  cause  a  violation 
of  the  NAAQS,  withhold  portions  of  the  grant 
award  for  increased  capacity  until: 

1.  EPA  completes  rulemaking  to 
redesignate  the  area  as  nonattainment  and 
notiHes  the  governor  to  submit  a  Part  D  SIP 
revision;  or 

2.  The  applicant  adopts  an  adequate 
mitigation  program. 

II.  States’  Responsibilities: 

A.  Submit  approval  SIP  and  208  plans. 

B.  Submit  disaggregated  population 
projections  in  accordance  with  the  cost- 
effectiveness  guidelines. 

C.  Reconcile  SIP  and  201/208  population 
projections  by  January  15, 1981. 

D.  Use  population  projections  approved  in 
accordance  with  the  cost-effectiveness 
guidelines  as  the  basis  for  1982  SIP  revision. 

E.  When  reconciliation  of  SIP  and  201/208 
population  projections  invalidates  projected 
attainment  of  a  NAAQS  in  1982,  revise  SIP  to 
provide  additional  emissions  control 
Pleasures. 

F.  Within  nine  months  of  a  request  by  the 
RA  to  accommodate  the  increased  indirect 
emissions  associated  with  new  sewage 
treatment  capacity,  submit  a  SIP  revision  to 
the  Administrator. 

G.  When  grantee  submits  adopted  project 
mitigation  program,  revise  the  SIP  to 
inoorporate  additional  emissions  control 
measures. 

R  Administer  EPA  delegated  construction 
grant  program,  consistent  with  the  . 
requirements  of  the  policy. 

III.  Grant  Applicants’  Responsibilities: 

A.  During  step  1,  quantify  the  increase  of 
direct  and  indirect  emissions  associated  with 
the  proposed  facility  and  include  approaches 
to  control  their  impacts  in  the  environmental 
information  document  and  facility  plan. 

B.  When  the  208  plan’s  population 
projections  have  been  revised  downward  to 
reconcile  with  lower  SIP  population 
projections,  make  subsequent  changes  to  the 
facility  plan’s  population  projections  and  to 
the  facility  design. 

C.  During  step  2,  incorporate  in  the  design 
of  a  facility  with  an  incinerator  sufficient 
control  techniques  to  meet  the  federal  NSPS, 
NESHAPS,  and  PSD  requirements,  and  state 
emission  standards  contained  in  the  SIP. 

D.  Prior  to  step  2  and  step  3,  if  required  by 
the  RA  or  the  state,  adopt  a  program  to 
mitigate  the  increased  emissions  from  the 
proposed  facility. 

E.  Submit  the  project  mitigation  program  to 
the  state  air  pollution  control  agency  or  the 
designated  local  lead  agency  for  inclusion  in 
a  SIP  revision. 

F.  Prior  to  step  3,  obtain  NESHAPS,  PSD 
and  state  air  pollution  permits,  for  facilities 
with  incinerators. 

G.  Provide  continued  reporting  to  EPA  or 
the  state  on  the  implementation  of  the 
adopted  project  mitigation  program. 
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